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~. ur LLU~OlS BEFORETHE POLLUTION CONTROLBOJ~RD

j~tonControl B0~d OF THE STATEOF ILLINOIS

ILLINOIS AYERSOIL COMPANY, )
)

Petitioner, )
)

v. ) PCBNo. 03-2 14
) (LUST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOR INTERLOCUTORY APPEAL FROM HEARING

OFFICER ORDER AND FOR EXPEDITED REVIEW

NOW COMESPetitioner,ILLINOIS AYERS OIL COMPANY, by its undersigned

attorneys, pursuantto Sections101.500, 101.504,101.512,and101.518oftheBoard’s

Procedural Rules, 35 JAC 101.500, 101.504, 101.512, and101.518,andfor its Motion for

InterlocutoryAppeal from HearingOfficer Order and for Expedited Reviewthereof,statesas

follows:

INTRODUCTORY MATTERS

1. TheHearingOfficer Orderwhich is thesubjectofthis motion (hereinafter“the subject

Order”)wasenteredon December2, 2003,andis attachedheretoasExhibit A.

2. The subject Order denied Petitioner’s Emergency Motion to Compel Discovery

(hereinafter“Petitioner’smotion”) filed on November25, 2003, acopyofwhich is attached

heretoasExhibit B.

3. In denyingPetitioner’s motion, theHearingOfficeragreedwith the arguments

presentedby theAgencyin its Responseto EmergencyMotion to CompelDiscovery(hereinafter

“the Agency’s response”), filed on December 1, 2003, a copy of which is attachedheretoas

Exhibit C.

4. For thereasonsappearingbelow,thesubjectOrderwasenteredin error,andmustbe

reversed.



5. For the furtherreasons appearing below, Petitioner will be materially prejudiced if

the requested documents are not produced for review by Petitioner for possible use at the hearing,

which resumes on January7, 2004.

6. Petitioner respectfully requests that the Board grant this motion for interlocutory

appeal, review the subject Order and the arguments herein expressed as to why the Order should

be reversed, and reverse the subject Order by requiring the Agency to furnish the requested

information, subject to whatever protections the Board deems appropriate in the circumstances.

7. Tn addition to the reasons appearing in Petitioner’s motion (Exhibit B hereto,

incorporatedhereinby reference),Petitionerrespectfullyadvancesthefollowing argumentsasto

why therequesteddocumentsmustbeproduced:

I. IT IS FUNDAMENTALLY UNFAIRTO ALLOW THE AGENCY TO

ENFORCE AN IN VALID RULE AGAINST PETITIONER.

A. The Agencyhas developeda rule entitled “Rate Sheet” (hereinafter the “Rate

SheetRule”), being a statementofgeneralapplicability that implements,applies,

interprets, or prescribeslaw or policy. The Agencyapplied the RateSheetRule against

Petitioner in this case. The RateSheetRule, though, was not formally promulgated in

accordancewith APA rulemaking, and the factual basisfor its formulation remains a

secret,protected by the Subject Order from outsidescrutiny. This is fundamentally unfair.

1. In this case,theAgencyarbitrarilycuttheratesoftwo categoriesofpersonnel

presentedin thebudgetunderreview: ProfessionalEngineer(from $150perhour

to $130perhour); andProjectEngineer(from $114perhourto $100 per hour).

In makingthesereductions,theAgencyenforcedtheRateSheetRuleagainst

Petitioner. ThatRuleappearsasExhibit D hereto(asredactedby theAgency).

2. Specifically,theAgencyProjectManagerwho reviewedPetitioner’sbudget

submittal,CarolHawbaker,testifiedthat sheis requiredto applytheRateSheet

Rulein all cases:
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Q.
Is it true that the applicant in this casein theapplication

that’s pendingbeforetheAgency-- strikethat, beforetheBoard
atthis time,reducedpersonnelcostsfrom $36,084to $32,514?

A. Yes,thatis true.

Q. Okay. Sothereis areductionoverall?

A. Yes.

Q. But nevertheless you reduced it further, did you not?

A. Yes, we still felt it was a little excessive for the work that
was being done.

Q. And you reduced both hourly rates and hours?

A. Yes.

Q. And the hourly rate reductions were based exclusivelyonthe

rate sheets for those categories, wasn’t that correct?

A. Yes, that is true.

Q. Andon no other basis than the rate sheets?

A. Right.

(Hawbakerdeposition, page55, lines19-24- page56, lines 1-16,Exhibit E hereto).

Q. Thenyou reducedtherateof the Professional Engineer from
150 down to 130?

A. Correct.

Q. Now is it yourtestimonythatyou haveneverapprovedtherate
of $150 an hour for any Professional Engineer on anyoneofyour
budget reviews?

A. No, I would use the rate sheets.

(Hawbaker deposition, page 68, lines 7-14, Exhibit E hereto).

Q. And then you reduced the hourly rate of the project engineer
from 114 down to 100, is it your testimony that [that was] based on
the rate sheet?

A. Yes.
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Q. And you’re also testifying that you have never before approved
arateofone -- in excessof$100an hourfor aProjectEngineeron
anyoneof yourapplicationsfor budgetreview?

A. No, I don’t believeso.

Q. Andyou don’t know whether that has been an Agency-wide
practice or not?

A. Well, so far as LUSTSection?

Q. Yes.

A. I believe the practice is we are required to use the rate sheets.

(Hawbaker deposition, page 69, lines 20-24 - page 70, lines 1-10, Exhibit E hereto. [Emphasis
added.])

3. Therefore,sincetheRateSheetRulewasnotpromulgatedaccordingto theAPA

andis of thetypethecourtshavefoundinvalid, theBoardis notboundby it and,

in fact, it hasno legal orregulatoryeffect in thisproceeding,andcannotbeused

bythe Agencyto cut rates. Platolene500. Inc. v. Illinois EPA,PCBNo. 92-9

(May7, 1992). PetitionerrespectfullymovestheBoardto makesuchafinding

andentersuchanorderin this matter.

B. If the Board DoesNot Find theRateSheetRule to be Invalid, Then

Petitioner ShouldHave the Right to Test theValidity of the Rule and the

Databaseand Statistical Methods Usedby theAgencyto DevelopIt.

From thedepositionofBrianBauer, weknowthathewastheAgencyperson

responsiblefor promulgatingtheRateSheetRule:

Q. Soyou aretheIllinois EPAemployee who is
responsible for compiling and managing the data
used by the Illinois EPA’s LUSTSection as of
March28, 2003?

A. I did do it, yes.

Q. You did do that?

A. Yes.
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Q. So that on that date when the Decision was
made and the rate sheet was used, you’re the person
who was responsible for basically generating that
document[the RateSheetRule]; is thatright?

A. Yes,I generatedthedocument.

(Bauerdeposition,page26, linel6 - page 27, line 3, Exhibit F hereto).

Q. Haveyou from 1996until todaybeenthe
primarypersonwho hasrefinedthedocumentthat
nowappearsasPlaintiff’s Exhibit 3 [the RateSheet
Rule]?

A. I’ve hadmyhandin it atthetime.

Q. Would yousayyou’retheprimarypersonwho
hasbeentheleaderofthegroupthat doesthis
work?

A. Sure.

(Bauerdeposition,page32, line 23 - page33, line 6, Exhibit F hereto).

2. In answeringInterrogatoryNo. 7, Mr. BauerexplainedhowhedevelopedtheRate

SheetRule:

Q. 7. Is theAgency“fee” databaseusedto compileanytype
ofranges,averages,normsor statisticsasto what feesand
otherchargesareincurredby ownersandoperators
conductingLUST projectsin Illinois?

A. Yes,theIllinois EPA’s LUST Sectiondatabaseis
usedforthepurposesdescribed.

Q. a) Identify theAgencyemployee(s)responsiblefor
evaluatingthe dataandlorcompilingnayoftheseranges,
averages,normsor statisticsin theyear2003,togetherwith
theireducationalbackground,experience,trainingand/or
otherqualificationsto socompileand/orevaluate.

A. Brian Bauer,EPSIII, B.S. in Biology from
NorthlandCollege,M.A. in EnvironmentalStudies
from UniversityofIllinois-Springfield, employed
with theIllinois EPA’s LUST SectionsinceApril of
1992. Mr. Bauerhasextensiveexperiencein
reviewingbudgetssubmittedpursuantto theLUST
program.

Q. b) Describehowtheseranges,averages,normsor statistics
aredetermined.
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A. A random selection of data is compiled, averaged,
one standard deviation is calculated and then added
to the average to yield a figure used as guidance
when determining the reasonableness of a cost
submitted in a budget.

Q. c) Is all information related to fees and charges incurred by
various owners and operators conductingall LUST projects
in Illinois included in the data base andused for
determination of these ranges, averages, norms or statistics?

A. No.

Q. d) If not, is a sample set selected from the overall
“population”?

A. Yes.

Q. e) If a limited sample set is used for determination of these
ranges, averages, norms or statistics, how is the sample set
selected?

A. All budgets submitted for a particular phase of
corrective action (i.e., site classification or
corrective action) are compiled, submittals that
involve the same consultant arereducedsuchthatin
the end one submittal from each consultant that
submitted a budget of that type for the sample
periodremains.

Q. f) If a limited sampleset is usedfordeterminationofthese
ranges,averages,normsorstatistics,is anystatistical
evaluationconductedto determinetherepresentativenessof
thesamplesetto theoverallpopulation?

A. No separate statistical evaluation is conducted. The
Illinois EPAbelievestheselectionprocessofthe
sampleseteffectivelyyieldsa samplesetthatis
representativeoftheoverall population.

(Answersto Interrogatories,Exhibit B hereto,Ex. 1, pages5-7.)

3. TheprocedurewherebyMr. BauerpromulgatedtheRateSheetRulewas

somethingthathejust madeup himself:

Q. Now, lookingagainatquestionNumber7
[Interrogatory7, Exhibit B hereto;seeParagraph
I(B)(2), above]andyour answersto it, areyou
describingin thoseanswers,. . . (B) through(F), does
that describeaprocedurethat you haveeverused
beforein anyofyourotherjob assignmentsat
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Illinois EPA?

A. Yeah. I’m not sure.

Q. Do you know if thisparticularprocedureor
protocolis memorializedanywherein any Agency
documentasto how to prepare a rate sheet.

A. No.

Q. Okay. Have you ever seen in the literature or a
learnedtreatiseor anydocument that is writtenby a
professorof statisticsorsomethinglike that a
descriptionthatis similar to what you’vedescribed
in B throughF?

A. No.

(Bauerdeposition,page49, line 6 - page50, line 8, Exhibit F hereto).

4. Tn his deposition,Mr. Bauerfurtherexplainedhowhewentaboutgeneratingthe

datausedto promulgatetheRateSheetRule,walking from deskto deskand

randomlypicking up documentsconsistingofLUST budgetsubmittals(his

Agencycounterpart,DougOakley,wasdoingthesamethingwith regardto LUST

reimbursementrequests),thenselectivelytossingoutsomeofthedocuments

consideredredundant,determiningan average,thenaddingonestandarddeviation

to that average. (Bauerdeposition,page33, line 3 - page40, line 13, Exhibit F

hereto).

5. From Bauer’s deposition,though,it is unclearasto whethertheratesappearingin

theRateSheetRuleapplicableto thetwo (2) categoriesof employeesatissuein

this case(ProfessionalEngineer,ProjectEngineer)wereevencloseto the

categoriesofpersonswhosehourlyratesappearedin thebudgetsinputtedby

Bauerin his computerdatabase,becausenot all consultantsusethe exactsame

titles to describepersonswho performparticulartasks,leavingtheAgencyto

guessasto how to force-fit thoseratesinto thecategorieschosenby theAgencyto
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list in its Rate Sheet Rule:

Q. So you had a category called Professional
Engineer?

A. Yes.

Q. And one called just engineer?

A. Yes.

Q. And is that what all the consultants use to
describetheirprojectengineers,theyusejust
engineer?

A. Theymightuseotherterms.

Q. Who madethedeterminationthatthesewereall
applies and apples and should be lumped under one
heading called engineer? Is that you?

A. I think therewerea coupleofusthatreviewed,

madethatdetermination.

(Bauerdeposition,page41, line 14 - page42, line 3, Exhibit F hereto).

6. Becausetherewasno clearwayfortheAgencyto determinewhat ratesshouldbe

inputtedinto what category,theAgencyemployedcircular logic to look to the

quotedratesto determinewhat thatpersondid for a living:

Q. Wasthereanyparticularprotocolyou were
following whenyouweremaking these
determinationsasto wherepeoplefit intowhat
categories?

A. It wasbasedon rates.

Q. Sotheratesdeterminedwheretheywentmore
thanthe descriptionof whattheydid?

A. To someextent.

(Bauerdeposition,page43, line 19 - page44, line 2, Exhibit F hereto).

7. Clearly,justbasedon theBauerdepositionalone,theRateSheetRuleappearsto

havebeenthrowntogetherin ahaphazardway,baseduponan unscientific

samplingandanalysisprotocol,whichPetitionerhastheright to review. Thedata
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thatwas used to arrive at the rates appearingin the Rate Sheet Rule are highly

suspect arid, unless Petitioner can review them and subject them to closer scrutiny,

theAgency’suseoftheRateSheetRule is arbitraryand fundamentally unfair.

That data is readily available for discovery:

Q. What did you do with your data that you
assembled?

Whereis thatinformationthatyou usedin
makingup theratesheet?We’ll call thatthe
database.

A. It’s still onmy computer.

Q. Sothat’s still in existence?
Thedatabaseis still in existenceonyour

computer?

A. Yeah, thereis onedatabasethere.

Q. But theonethat’s in existenceis theonethat
wasusedforpreparingwhat is Plaintiff’s Exhibit 3
[theRateSheetRule]?

A. Yes,mydatabasethatI used.

(Bauerdeposition,page48, line 13 - page49, line 2, Exhibit F hereto).

8. If theRateSheetRulehadbeentheproductofformalrule making,Petitioner

wouldhavehadachanceto participateandassistin gettingit right,butPetitioner

wasgivenno suchchance.TheAgency, therefore,mustnow allowPetitionerto

reviewthe databaseand,to theextentthatanyofit supportsPetitioner’sclaim

thattheratesappearingin theRateSheetRuleareinvalid, to introducethat

evidenceinto therecordin this case.

9. PetitionerhasmanytimesrequestedtheAgencyto producethedatabasewhich

wasusedto promulgatetheRateSheetRule,but theAgencyhasrefused,andthe

HearingOfficerhasagreedwith theAgency.

10. Tn essence,theAgencyarguesthatit candisapproveany ratepresentedin abudget

(or, for thatmatter,in arequestfor reimbursement)if theAgencyreviewer,in his
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or her opinion, claims it is “unreasonable” because it exceeds a rule whose

validity shall remainuntested.TheHearingOfficer’s Orderadoptsthe“shall

remainuntested”partof this argument. This is fundamentallyunfair.

C. Even Though the DatabaseUsedby the Agencyto CreatetheRateSheet

Rule Consists,in Part, of RatesTaken from LUST ReimbursementApplications, the

DatabaseIs Still Relevantto the RatesImposed by the Agencyin this BudgetReviewCase

Becausethe AgencyApplies the RateSheetRule to Both ReimbursementRequestsand

BudgetReviews.

1. Tn paragraph19 of its response,theAgencyconcedesthatthe informationusedto

preparetheRateSheetRulewasgeneratedfrom bothbudgetreviewsandrequests

for reimbursement,but arguesthatbecausetheinstantcaseinvolvesonly abudget

review,thedatabaseis irrelevantandcannotbe disclosed.The subjectOrder

adoptstheAgency’sargumenton this point. If thatis thecase,though,theRate

SheetRule itself is irrelevant,andcannotbeusedby theAgencyin deciding

reasonablenessof ratesandcostsin ~ budgetreviewcase.TheAgencycan’t

haveit bothways. It cannot,on onehand,relyexclusivelyon theRateSheetRule

and,on theotherhand,refuseto disclosethebasisuponwhich it wasgeneratedon

the argumentthat someoftheunderlyingdatawasandis wholly unrelatedto this

case.TheAgency’sargumentis contradictoryandself-destructive.

2. And in paragraph8 of its response,theAgencyarguesthat any documentation

concerningtheAgency’spracticeswhenreviewingrequestsfor reimbursement

will notbeprovidedin responseto Petitioner’sdiscoveryrequest,notbecausethe

documentationwould not leadto informationthat is relevantto the issuesin this

case,butbecause“the final decisionunderappealdoesnot involve anyrequestby

thePetitionerfor reimbursementofcosts.” TheHearingOfficer embracesthis
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requirement by holding that the request for the database is “overly broad.”

However, the very document upon which the Agency relies to prove

“reasonableness” of rates (the Rate Sheet Rule) was generated by combining

historic rates (for fees of professionals and other personnel, for equipment, and for

other costs traditionally included in both budgets and requests for reimbursement)

fromi~budget requests ~ request for reimbursements, within the LUST

program. Moreover, the resulting Rate Sheet Rule is applied in both situations.

3. In fact, at his deposition of November 25, 2003, Harry A. Chappel,theperson

who supervisedthereviewerofthesubjectbudget,CarolHawbaker,testified

underoaththatasofthedateMs. Hawbakermadeherfinal decisionon this

budget(March28, 2003,which is thedateon which Mr. Chappelsignedthefinal

decision,draftedbyMs. Hawbaker),Ms. Hawbakerusedthe exactsameguidance

orprotocolin reviewingreasonablenessof thisbudgetassheuseswhen

determiningreasonablenessin arequestfor reimbursementfor expensesin a

LUST remediationproject.

Q. The questionwas:
As ofMarch 28, 2003,wasMs. Hawbaker

instructedto usedifferentguidanceor protocolin
reviewingreasonablenesswhetherit appearedin a
requestfor abudgetapprovalor in arequestfor
reimbursement?

A. Not that I’m awareof.

Q. So,to yourknowledge,Ms. Hawbakerusedthe
exactsameapproachto determiningreasonableness
everytime shewasaskedto do that up until March
28, 2003,whetherit wasin theform of arequestfor
abudgetreviewor arequestfor reimbursementof
expensesin aLUST remediationproject?

A. As far asI know,yes.

(ChappelDeposition,page13, lines6-20,Exhibit Ghereto).

4. Thereis absolutelyno distinctionbetweenhowtheAgencydetermines
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reasonableness as it pertains to rates, whether they appear in a LUSTbudget

application or a LUST reimbursement application. The Agency’s argument,

therefore, that Petitioner in this case was not seeking reimbursement, and the

HearingOfficer’s Order,denyingtherequestfor the databasebecauseit is “overly

broad,” is just wrong.

5. The database from which the Rate Sheet Rule was derived is no broader, and no

lessrelevant,thantheRule itself. It mustbeproduced.

II. THE INTERNAL GUIDANCE DOCUMENTS USED BY THE AGENCY
TO ASSIST IN THE DETERMINATION OF THE REASONABLENESS
OF COSTSINCLUDED IN THE SUBJECT BUDGET, INCLUDING THE
LUST PROGRAM PROJECT MANAGER HANDBOOK AND THE
DOCUMENT THE AGENCY DESCRIBES AS “IRT 500.003,”ARE
RELEVANT TO THE ISSUE OF REASONABLENESS,OR ARE LIKELY
TO LEAD TO RELEVANT INFORMATION ON THE ISSUE OF
REASONABLENESS,EVEN IF WHAT THEY SHOW IS THAT THE
AGENCY DEVIATED FROM THAT GUIDANCE WHEN CUTTING THE
SCOPE OF WORK, RATES, HOURS, AND COSTS IN THIS CASE.

Tn its response,in paragraphs11 and 12, theAgencycorrectlystatesthatthe

mannerin which theAgencywentaboutmakingits decisionin this caseis itself

the focusofthis appeal,andrightfully so. TheAgencyhasarbitrarilydeveloped

andappliedrulesandguidance,andhasunreasonablyrefusedto disclosesame

andthemannerin which theywereprepared.

2. Therequestedguidancedocumentscouldshow,for example,that theyareto be

appliedabsolutelyandin all cases,without deviationbasedon special

circumstances,butwerenot followedhere. Suchinstructionscannotremain

immunefrom suchdiscoveryandscrutinyby theverypeopleagainstwhom they

aresoughtto be enforced. TheAgencyis stonewallingthe entireprocess,forcing

theLUST programapplicantsto guessat how theAgencyreachesits decisions.

This is fundamentallyunfair.

3. In paragraph13, theAgencydoesnotdenythat it has,in fact,consistently

reportedto theU.S. EPA thatit hasissuedaLUST manager’shandbooktoits
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LUSTmanagers. However, in refusing to produce this guidance (or ~y guidance

other than the invalid Rate Sheet Rule), it begs the question as to whether the

Agencymakesthesedecisionsbasedon anything. Clearly, theAgencywrites up

protocoland guidancedocumentsthatareintendedto beusedin thesekinds of

cases,andwhich theAgencytells theU.S. EPA are,in fact,usedby theAgencyin

thesecases. TheAgencyconvenientlyarguesin this case,though,thatCarol

Hawbaker,who reviewedthis budgetandmadethedisputeddecisionsconcerning

reasonableness,neverbotheredto read~y oftheAgency’smaterials,then

advancesthetheorythat “if theAgencydidn’t look at it, thentheBoardcan’t see

it, either,norcananybodyelse.” This is adisingenuousargument,calculatedto

avoidansweringthequestionofwhethertheAgencyactedproperlyin cutting

Petitioner’sbudget.

4. Askingthe questionofwhethertheAgencyactedproperlyin cutting Petitioner’s

budgetby propoundingquestionsandseekingdocumentson thatissuedoesnot

placetheinitial burdenofproofon theAgency,butdoesprovidenecessary

informationfor Petitionerwhen,aftermakingouthisprimafacieproofof

reasonableness,theburdenshifts to theAgencyandtheAgencyis forcedto

explainhowit arrivedatconclusionscontraryto Petitioner’s. Petitionerhasevery

right to prepareits casewith theinformationrequested.

III. IT IS FUNDAMENTALLY UNFAIR TO DEPRIVE PETITIONER OF ITS
RIGHT TO KNOW HOW THE AGENCY MADE ITS DECISION IN THIS
CASE, AND WHAT THE AGENCY’S OWN GUIDANCE REQUIRES IN
MAKING SUCH DECISIONS.

The fundamental purposeofadjudicatedmatterssuchasthis is to determinethe

truthofthematter,andthe basic purposeof discovery is to assist the Board in

ascertaining that truthby permitting each partyto learnas much about the

controversy as is reasonably practical.
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2. By entering the subject Order, the HearingOfficer is preventing Petitioner, and

ultimately the Board, from learning the truth.

3. The scope of discovery is necessarily broad. Wilson v. Norfolk & W. R. Co., 109

Ill. App. 3d 79, 440 N.E. 2d 238, 1982 Ill. App. LEXIS 2257, 64 Ill. Dec. 686 (Ill.

App. ~
5

th Dist. 1982). The Board has recognized this in variancecases, Gallatin

National Company v. Illinois EPA, PCBNo. 90-183 (Nov. 26, 1990), and in

enforcementcases,EPAv. DecaturSanitaryDistrict, eta!., PCBNo. 77-157

(March 2, 1978)(Agencyorderedto revealfactualbasesfor its experts’opinions,

theBoardstatingthat discovery“shouldbe aswide aspossiblewith respectto the

factsofthe casein orderto allow theissuesto be developedasfully aspossibleby

theparties”).

4. It shouldn’tmatter,in atruth-seekingexercise,thattheBoardmaybe limited to

reviewing“the record”in permitappeals,since,in effect,whatis beingsought

hereis partoftherecord,orat leastshouldbepartoftherecord. To the extent

thatit is “beyondtherecord”(andPetitionerdoesnot concedethat it is), the

Boardhaspreviouslyallowedlimited discovery,beyondtherecorddevelopedat

thecountyboardin asiting case,asappropriateto determinethatthegoverning

body satisfiedthe statutoryrequirementoffundamentalfairness. SamDimaggio,

et al. v. Solid WasteAgencyofNorthernCook County,et al., PCBNo. 89-138

(October27, 1989),adoptingtheholdingin E&E Hauling, Inc. v. PCB, 116

Ill.App. 3d 586, 587,415 N.E.2d 555 1983 Ill. App. LEXIS 2081,71111. Dec.

587 (Ill. App. Ct. 2d Dist. 1983).

5. Finally, in theAgency’sresponseatParagraph18, theAgencysuggeststhat

internalAgencyguidancein LUST programappealshaveneverbeforebeen

orderedby Boardhearingofficers to beproducedin responseto motionsto

compel,but that is not the informationandbeliefofcounselfor Petitioner. In
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Owens Oil Co. v. IIEPA, PCB98-32, for example, where the attorneys of record

were the sametwo attorneyswhoaretheattorneysofrecordin the casepresently

beforetheBoard,thethen-applicable“LUST ManagersHandbook”was, in fact,

orderedto befurnishedby theHearingOfficerovertheAgency’sobjections, and

was furnished, on information and belief of Petitioner’s counsel. See Exhibits H,

I andJ,hereto,beingthecoversheetsfor themanualsthenproduced.Owens

prevailedin thatcase.Unfortunately,theLUST Manager’sHandbookthatwas

producedin theOwenscaseis nowoutdatedbecauseit relatedto what theAgency

calls“old law” LUST cases. Whatweneednow, to adequatelyreviewthebasis

uponwhichtheAgencymadeits disputeddecisionsin thiscase,arethesame

documentspreviouslyorderedto beproduced,but this timeunderthe“new law”

program. It is highlyprejudicialto Petitioner,andfundamentallyunfair,to keep

this informationfrom Petitionerin thepreparationandpresentationofits case. It

mustbeproduced.

Respectfullysubmitted,

ILLINOIS AYERS OIL COMPANY, Petitioner

By MORAN, & ADAMI

By

MORAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld CapitolPlaza
Suite325
Springfield, IL 62701
Phone:(217)528-2517

-15-



VERIFICATION

The undersigned certifies that the statements
correct,except as to matters therein stated to be on
theundersignedcertifiesasaforesaidthathe

Subscribed and sworn to before me

(NotarialSeal)
F:\Mapa\CSDEnvironmentaN~1otionJnter1ocutoryAppea1.wpdWCP.crk\3\1O\03

OFFICIAL SEAL
SUSAN E. WELLS

NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 1-22-2007

instrumentaretrueand
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CLERK’S ~PF1CE
ILLINOIS POLLUTION CONTROLBOARD DEC - 2 2003

December2, 2003 STATE OF ILLiNOIS
Pollution Control Board

ILLINOIS AYERS OIL COMPANY, )
)

Petitioner, )
)

v. ) PCB 03-214
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

HEARING OFFICER ORDER

Thehearingofficer will sendthepartiesa copyofthis orderby facsimile. TheClerk’s
Office will send the partiesa copyof this orderby U.S. mail.

OnNovember25, 2003,petitionerfiled an emergencymotionto compeldiscovery. On
December1, 2003,respondentfiled its response.A hearingin this matteris scheduledfor
December 3, 2003, and the statutory decision deadline is January31, 2004.

Petitioner’s EmergencyMotion to CompelDiscovery

Petitionerseeksto compelproductionofrespondent’sratesheets;UST databasesusedto
determinerangesofreasonablereimbursementrates;job classificationrequirementsfor all of
respondent’semployeeswho reviewedthe case;theLUST ProjectManagerManual(manual);
anddocument“IRT 500.003”which purportedlyassistsrespondentsin reviewingbudgets.

Petitioner argues that the issue in this case is whether respondent’s modification olthe
budgetwasreasonable.Petitionerassertsthatthepublic hasaright to know the policies
respondent relies on to determine what is reasonable for a budget. Petitioner wants to review the
databaseandratesheetsusedby theprojectmanager,assertingthat statisticalmethodsshouldbe
openandtestedfor accuracy. Petitionercontendsthat, evenif thereviewerdid not rely on the
projectmanagermanual,thedocumentsmayshowthat the resultwould havebeendifferent ii
shehad.

Respondent’sResponse

OnDecember1, 2003,respondentfiled its responseto themotion. Respondentdisagrees
with thereasonablenessinquiry, assertingit shifts theburdenof proofto respondentto showthat
thecostsarenot reasonable.Theburdenof proofin this matterrestswith petitionertojustiFv its
costs.
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